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PRE-APPEAL BRIEF REQUEST FOR REVIEW 

The Appellants have carefully considered this application in connection with the 
Examiner's Reopening of prosecution and new grounds of rejection mailed June 27, 2008, and 
respectfully request a Reinstatement of the Appeal and a pre-appeal brief review of this application 
in view of the following arguments. 
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ARGUMENTS 

Claims 1-6 and 12-13 are currently pending in the application. 

I. Rejection of Claims 1, 4 and 6 under 35 U.S.C. §102 

The Examiner has rejected Claims 1,4 and 6 under 35 U.S.C. §102(b) as being anticipated 
by U.S. 6,603,444 to Kawanami et al. ("Kawanami"). 

The Appellants submit that the Examiner has not established grounds for Kawanami to 
teach each and every element of Claim 1 . 

Claim 1 among other things recites, "means for changing the pressure of at least a first 
fluid disposed within said plurality of closed cells in order to cause a selected liquid to change the 
degree of penetration of said feature pattern." 

The Examiner acknowledges that Kawanami does not explicitly teach the above-recited 
elements of Claim 1 . The Examiner, however, then asserts that a light/lamp or heat given off by the 
light is inherently changing the temperature and pressure of a fluid is closed cells and thus causing 
the liquid to move. 

The Appellants respectfully disagree that the Examiner has established that Kawanami 
discloses a light that changes the temperature of Kawanami 's fluid sufficiently to cause a liquid to 
change its degree of penetration into closed cells. The Appellants present two reasons for their 
disagreement: 

1) The Examiner does not cite any portions of Kawanami that support the notion that a 
light or lamp actually causes temperature or pressure changes in Kawanami 's first liquid 307 or 
electrolyte solution 308 (Kawanami, FIG. 3), and that these asserted changes actually cause 
Kawanami 's solution 308 to change the degree of penetration into closed cell . 

To the contrary, there is at least some evidence that Kawanami takes steps to avoid such 
temperature induced changes to his display device. For example, Kawanami keeps his lamp 401 
remotely located from the display element 405 and even points it away from the element 405 and 
towards a reflector 402 (see Kawanami, FIG. 4A). 

Therefore the Examiner's assertion appears to be a conclusory statement with no rational 
underpinning to support the legal conclusion of obviousness. 
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2) Kawanami's first liquid 307 and electrolyte solution 308 appear to both be located in 
sealed chambers. For example, FIG. 3A-3C of Kawanami depicts the liquid 307 and solution 308 in 
chambers bounded on all sides by substrate 304, and insulators 306a and 306b. Therefore, it is not 
clear how the degree of penetration of, for example, the electrolyte 308 into these chambers could 
change, even if Kawanami ' s light or lamp could induce changes in the temperature or pressure of the 
liquid 307 and solution 308. 

Therefore, the Appellants respectfully request the Examiner to withdraw the §102 rejection 
with respect to Claim 1 and its dependent claims. 

II. Rejection of Claims 2-4 and 12-13 under 35 U.S.C. §103 

The Examiner has rejected Claims 2-3 and 12-13 as under 35 U.S.C. §103(a) as being 
unpatentable over Kawanami. The Examiner also appears to base the rejection of at least some of 
these claims further in view of "Humphries" (See Examiner's Detailed Action section 6, page 5). 
The Examiner, however, does not specifically identify the "Humphries" reference by citation. For 
the purposes of the present arguments, the Appellants have assumed that the Examiner is referring to 
EP 0290125 A2 to Humphries. If this is interpretation incorrect, then clarification is requested. 

The Appellants respectfully disagree because, for the reasons presented in Section I, 
Kawanami does not teach or suggest all of the elements of Claim 1 , which Claims 2-4 and 12-13 are 
dependent on, and, the Examiner has not shown how "Humphries" cures the deficient teachings or 
suggestions of Kawanami. 

In view of the foregoing remarks, the cited references as applied by the Examiner do not 
establish a prima facie case of obviousness to support the Examiner's rejection of the above claim 
under 35 U.S.C. §1 03(a). The Appellants therefore respectfully request the Examiner withdraw the 
rejection. 

III. Conclusion 

In view of the foregoing arguments, the Appellants see all of the Claims currently pending in 
this application to be in condition for allowance and respectfully request the Examiner to withdraw 
these rejections, and issue a timely Notice of Allowance for these claims. 
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The Appellants request the Examiner to telephone the undersigned attorney of record at (972) 
480-8800 if such would further or expedite the prosecution of the present application. The 
Commissioner is hereby authorized to charge any fees, credits or overpayments to Deposit Account 



08-2395. 



Respectfully submitted, 



HITT GAINES, PC 




Ronald J. Corbett 
Registration No. 47,500 



Dated: September 25, 2008 
P.O. Box 832570 
Richardson, Texas 75083 
(972) 480-8800 
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